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Abstract

Allocating financial responsibility for climate change costs to major energy companies
could happen in many fora—at the federal, state, or international level, via legislation,
treaties, or adjudication. This Article explores the allocation in the context of state law
climate adaptation cost suits in the United States, and argues that a market
share/several approach is tenable, although it raised complicated questions, most
notably those surrounding wrongfulness. Of course, it is possible that legal institutions
of all sorts ultimately will choose to focus solely on financial responsibility for harms
associated with current or future emissions, or ignore corporate responsibility
altogether. However, the airing of the issues discussed in this Article about harms
from past emissions could also inform debates over responsibility for harms
associated with current and future emissions.



Corporate Liability for Climate Change Adaptation Costs: A Market Share/Several Liability
Approach

David A. Dana*

Climate change-related litigation has exploded in recent years.! One prominent category
of climate change litigation involves claims by governments of various sorts (and in few instances,
individuals and private entities) against companies that produced and sold fossil fuels. These suits
seek recovery of the costs and future costs of adapting to the impacts of climate change-related
phenomena, such as extreme weather like hurricanes and sea level rise. In the United States, there
have been well over thirty such lawsuits, the bulk of which are still ongoing.> The plaintiffs in
pending lawsuits include the States of Rhode Island, Delaware and California, and a range of
localities, including, for example, Honolulu, the City of Chicago and an array of municipalities in
Puerto Rico.? The total costs of addressing and adapting to climate change are estimated to be truly
enormous?; the financial stakes for the plaintiffs and defendants in these (and similar future)
lawsuits, as well as the suits’ extra-judicial, political implications, could be significant.’

So far, however, these suits have been bogged down in an array of preliminary, pre-
discovery issues — issues such as whether the courts in question could or should choose to exercise
jurisdiction over the suits at all.° This Article considers the normative question: assuming the
corporations named as defendants should bear some financial responsibility for the costs borne
by governments of adapting to anthropogenic climate change, how should that liability be
measured and divided up among the corporations? Before explaining how that question might be
answered in the context of the tradition of and ideas animating American tort law, it is worth
asking: is this is indeed an important question to bother with in the first place? The answer is yes,
for several distinct reasons.

* Kirkland & Ellis Professor of Law, Northwestern University Pritzker School of law. Many thanks to Mathew
MacPhail and Sarah Kurplus for research assistance, and to the participants in the George Mason’s Law and
Economic Center research roundtable on market share liability for excellent suggestions and comments.

! See, e.g., https://insideclimatenews.org/news/27072023/climate-change-litigation-explosion/.

2 https://climatecasechart.com/case-category/common-law-claims/ (listing 36 common law actions, last visited
September 10, 2024)

3 See https://climatecasechart.com/case/city-of-chicago-v-bp-ple/ (Chicago);
https://climatecasechart.com/case/people-v-exxon-mobil-corp/ (California);
https://climatecasechart.com/case/municipality-of-san-juan-v-exxon-mobil-corp/ (San Juan);
https://climatecasechart.com/case/city-county-of-honolulu-v-sunoco-lp/ (Honolulu);
https://climatecasechart.com/case/state-v-bp-america-inc/ (Delaware); https://climatecasechart.com/case/rhode-
island-v-chevron-corp/ (Rhode Island).

4 For example, a single project to protect lower Manhattan from sea level rise alone is now budgeted at $7 billion.
https://www.nyc.gov/site/lmcr/progress/financial-district-and-seaport-climate-resilience-master-plan.page. President
Biden’s proposed 2024 budget allocates $23 billion to climate adaptation and resilience.
https://www.whitehouse.gov/omb/briefing-room/2024/03/11/fact-sheet-the-presidents-budget-creates-good-paying-
clean-jobs-cuts-energy-costs-and-delivers-on-the-presidents-ambitious-climate-agenda/.

5 So far, however, there is no evidence that any of the defendant companies’ share prices have been impacted by
climate-relate litigation risk. Indeed, major oil companies have flourished financially in recent years. See, e.g.,
https://www.cnn.com/2024/06/11/economy/oil-industry-profits-under-biden/index.html.

6 See generally Zachary B. Clopton and David A. Dana, Climate Change in Court, Parts I and 11,
NORTHWESTERN L Rev (forthcoming 2025) (file available from author) (reviewing the jurisdictional battles in
the climate suits).
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First, it bears emphasis that the damages in these cases, the scope of any actual damages
allowed by courts — as opposed to those sought - may be very substantially circumscribed by court
rulings and thus relatively modest.” Even so, an award and allocation of damages by a court could
serve as a precedent for domestic legislative efforts to impose financial responsibility on
corporations through taxation or other means. While the usual rationales for a carbon tax focus on
creating incentives for future behavior, a backward-looking rationale based on tort-like
responsibility also could be powerful.®

Second, even in the absence of taxes or fees via legislation, a court’s imposition and
allocation of liability among energy-producing corporations might energize shareholder and
consumer pressure for the corporations to “voluntarily” contribute to adaptation efforts.

Third, since the defendant corporations in these suits are largely affiliated with the United
States, the United Kingdom, and EU nations -- the industrialized “West,” if you will -- the
imposition and allocation of liability in a court judgement could influence international
negotiations by serving as a precedent for how much relative responsibility for global adaptation
costs should be borne by the West and its component nations. A court judgment, in theory, could
even influence the discourse surrounding how much investment in decarbonization and mitigation
(as opposed to adaptation) the West should be obliged to undertake.

Finally, I want to make claim about the importance of the liability and liability allocation
question that does not depend on there ever being any actual precedents finding and allocating
liability. The availability of a well-thought-out, tenable theory for the imposition and allocation
of liability among corporate defendants might make judges more willing to proceed with these
suits to discovery and adjudication on the factual merits. And even if these suits result in judgments
for the defendants affer discovery and adjudication on the merits, that discovery and adjudication
itself could be politically and thus perhaps (via legislation or regulation) legally important. Most
notably, discovery and adjudication could either lend credence or detract from claims that certain
major corporations had a real impact on public policy and popular perceptions through campaigns
of misinformation and information suppression regarding climate change and the viability of
alternatives to fossil fuels.’

It is worth knowing, then, whether there is, in fact, a well-thought-out, tenable theory for
the imposition and division of liability among corporate defendants that builds on the concepts and
understandings of American tort law. I argue, qualifiedly, that there is. On the one hand, market
share liability ideas in tort law can be adapted to allow the plaintiffs in climate suits to overcome
the “but-for” causation problem inherent in trying to hold any particular source of greenhouse gas
emissions liable for damages resulting from anthropogenic climate change. However, the only

7 For example, courts could hold that the defendants caused a share of anthropogenic climate change but also hold
that only a small portion of the claimed damages can be shown to be caused by climate change, as opposed to a mix
of other factors.

8 See Amy Sinden, Allocating The Costs of the Climate Crisis, 85 WASHINGTON L R 293, 294-302 (2010)
(explaining that the standard rationales for taxes are efficiency-based ones that focus on the future, but justice
considerations that focus on the past also bear on the question of who should pay for climate change).

% See David A. Dana, Public Nuisance when Politics Fails, 83 OHIO S L J 62, 115 (2022) (addressing discovery in
adaptation litigation); Nora Engstrom and Robert Rabin, Pursuing Public Health Through Litigation: Lessons from
Tobacco and Opioids, 73 STAN L REV 285, 354 (2021) (“in addition to drawing attention to a brewing problem,
public-health litigation--and the reciprocal discovery at its contemporary core--can help to uncover documents and
other evidence” that . . . “map the extent of the problem, trace its root causes, allocate responsibility ...”).



allocation-among-energy-producing-companies theory that is tenable and prudent in the climate
context is market share liability coupled with several liability (what I will call “market
share/several liability”), rather than market share liability coupled with joint and several liability.
In other words, the only plausible allocation is one that would hold a defendant liable only for a
share of damages that correspond to its absolute share of the relevant pool of cumulative
greenhouse gas (“GHG”) emissions, even if that means that there is no entity available under court
jurisdiction to pay a large portion or even most of any given plaintift’s damages.

Application of this sort of market share/several liability, however, will be very complicated
for several reasons. First and foremost, the pool of GHG emissions that will constitute the relevant
“market” will depend in part upon a determination of when and how much the defendants acted
“wrongfully;” that is so because only wrongfully-made emissions will satisfy the proximate
causation requirement of applicable American tort law and because there is and will be the
common sense demand for some explanation as to why energy producers should bear the
adaptation costs, rather than wholesale and retail consumers of energy, who after all were more
proximate to the actual emissions.

In public nuisance suits, some courts have allowed product makers to be held on the
grounds that the defendants knew of the products’ risks when they sold them while never disclosing
those risks or outright lying about them.!® These precedents and the ideas in them could be built
upon — and adapted — to the climate change context to justify court holdings that (1) the corporate
defendants became proximately causal agents once they “wrongfully” started producing and
selling fossil fuels, or started producing and selling them at a level/amount they knew was harmful
for the global commons, and (2) the liability of the defendants will track their share of global,
aggregate emissions for the time period beginning with their clear commencement of their acting
“wrongfully” and ending when they have stopped acting wrongfully (if they have).

As explicated in Part III, however, what wrongfulness would mean exactly is not so clear
in the climate change context. Questions abound, such as: to the extent that each individual
defendant may have commenced acting wrongfully at different dates, should liability be
apportioned for different time periods for the different defendants? And to the extent that some
defendants acted more wrongfully than others (however wrongfulness is defined), should the
allocation of damages among defendants reflect that?

The wrongfulness issue, however, is not the only complexity in the application of market
share/several liability to the climate change suits. As discussed in Part IV, there are thorny, non-
wrongfulness-related issues with dividing liability based on a market share approach in this
context, including: how to account for the fact that some share of anthropogenic climate change
and hence some share of adaptation costs have no direct, obvious link to fossil fuels at all; and
whether to treat emissions as equally harmful no matter when they occurred or instead adjust for
temporal differences in the net harm from emissions based on timing.

Some may believe that imposing any liability on energy producers is fundamentally
mistaken and that, therefore, these climate suits deserve no commentary other than a
condemnation. But in one form or venue or another, these kinds of actions may proceed, and even
if they do not, the question whether corporations and the nations in which they were and are based

10 See Albert C. Lin and Michael Burger, State Public Nuisance Claims and Climate Change Adaptation, 36 PACE
ENVTL. L. Rev. 49, 89 (2018).



should bear any financial responsibility for adaption costs remains. A market share/several liability
approach is tenable in addressing this question, but it requires sorting through a number of less-
than-straight-forward inquiries, above all, when, how and to what extent the fossil fuel products
were made and sold wrongfully. !!

Part I very briefly outlines the climate litigation. Part II explicates the concept of market
share/several liability and argues that it is a reasonably good fit for the climate litigation. Part III
addresses the proximate causation/wrongfulness problem. Part IV addresses other complexities in
actually implementing the market share/several approach in the climate suits.

L A Very Brief Overview of Climate Litigation

The world faces a huge climate crisis.'? Even the major fossil fuel companies themselves
and oil-producing nations now at least nominally acknowledge as much.!'?> Remarkably, the most
recent Conference of the Parties international meeting on climate change was hosted by the United
Arab Emirates.'* What are seen by many as climate-related phenomena such as wildfires and
extreme weather dominate the news. !>

One of the principal arguments for a substantial judicial role in climate change has been
that the more political branches of government have not acted with anything like alacrity with
respect to either mitigation or adaptation.'® Broadly speaking, the adaptation suits have sought
damages that would fund efforts to address negative climate impacts to date and prepare for and
lessen the harms from climate change overall, going forward, through adaptive investments.!”

! For a thoughtful discussions of the applicability of market share liability to one of the earliest climate change
adaptation lawsuits, see Samantha Lawson, The Conundrum of Climate Change Causation: Using Market Share
Liability To Satisfy The Identification Requirement in Native Village of Kivalina v. ExxonMobil Co., 22 FORDHAM
ENVTL L REV 433 (2011). Much of the academic literature on these suits, however, has not focused on markets
share liability specifically and how it may or may not apply to these suits. See, e.g. Berger & Lin, supra note [ |
(addressing a range of issues raised by these suits but not allocation or market share).

12 Indeed, the crisis is so severe that even skeptics of what appears to be risky “geoengineering” technologies like
solar radiation management now seem to acknowledge that such technologies may need to be part of the global
response. See, e.g., https://www.economist.com/science-and-technology/2023/11/22/solar-geoengineering-is-
becoming-a-respectable-
idea?utm_medium=cpc.adword.pd&utm_source=google&ppccampaignID=17210591673&ppcadlD=&utm_campai
gn=a.22brand_pmax&utm_content=conversion.direct-response.anonymous&gad_source=1&gclsrc=ds.

13 See, e.g., Shell, https://www.shell.com/sustainability/our-climate-target.html (“Tackling climate change is an
urgent challenge.”).

14 That meeting was the first to result in an explicit consensus statement in favor of the transition away from fossil
fuels. See https://www.europarl.europa.eu/news/en/press-room/20231205IPR15686/cop28-climate-talks-agree-on-
transitioning-away-from-fossil-fuels.

13 See, e,g, https://www.nytimes.com/2024/07/10/climate/wildfires-heat-wave-night-temperature.html (“Climate
change is causing more fires to burn overnight, growing bigger, lasting longer and challenging the fire teams trying
to control them.”); https://www.nytimes.com/2024/06/20/climate/climate-change-mexico-heat-wave.html
(“Globally, heat waves are becoming more frequent, longer and hotter as levels of greenhouse gases in the
atmosphere rise from the burning of fossil fuels for energy. This week, wide swaths of the United States have been
experiencing record-breaking heat ...”).

16 See Dana, supra note 9, at 115-118.

17 See, e.g., California Complaint, https://climatecasechart.com/case/people-v-exxon-mobil-corp/, at 132 (as prayer
for relief, seeking to “Compel[] Defendants to abate the ongoing public nuisance [of climate change] their conduct
has created in California, including by establishing and contributing to an abatement fund to pay the costs of such
abatement”).
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However, a few suits have a more specific in focus, seeking damages for the economic costs from
particular hurricanes the plaintiffs tied to climate change.'®

In the context of United States standing law, especially federal standing law, states and
localities are much more likely to be deemed to have standing to sue than individual or non-
governmental communities. For example, the federal district court in Kivalina dismissed on
standing grounds an Inuit village’s suits seeking damages to fund its relocation from its currently-
sinking site. "’

The principle focus of adaptation damages litigation regarding the suits brought by States
and localities has been on the question of where — whether in federal or state courts — these suits
will be adjudicated. Plaintiffs initially brought suits in federal courts under “federal common
law,”?° but the federal courts have been inclined to to dismiss such suits on the theory that federal
common law is displaced by federal statutory law.?! Plaintiff then began to sue in state courts under
state common law.?? The defendants sought removal of these cases from state court to federal
courts on the grounds that federal law totally preempted state law in the climate change/air
pollution context, but the federal courts of appeal, however, have so far have all agreed that the
cases are not removable.?® The United States Supreme Court has not yet weighed in, although there
is a concerted effort to persuade the Court to accept certiorari and hold that state courts lack
jurisdiction for any damages claims based on out-of-state greenhouse gas emissions.**

One open question is whether we will see similar damages suits brought elsewhere - in
European courts, in the United Kingdom, Canada, and/or Australia.?> Because standing barriers
may be less or at least not the same as in the United States a related question is whether, if we do
see such suits, it is possible they will proceed with individual or property owners or non-
governmental entities as plaintiffs in addition or instead of governments. The recent highly-
publicized success of individual climate plaintiffs — notably a group of elderly Swiss women — in
the European Court of Human Rights involved demands for increased government-ordered climate

18 See, e.g., Municipality of San Juan v. Exxon Complaint, https://climatecasechart.com/wp-content/uploads/case-
documents/2023/20231213 docket-323-cv-01608 complaint-1.pdf (seeking damages resulting from hurricanes in
2017).

19 See Native Village of Kivalina v. ExxonMobil Corp., 663 F.Supp.2d 863, 868-870 (N.D. Cal. 2009).

20 See, e.g., City of New York v. Chevron Corp., 993 F.3d 81, 102 (2d Cir. 2021); Native Village of Kivalina v.
ExxonMobil Corp., 696 F.3d 849 (9th Cir. 2012).

2 See id.

22 Among the earliest state court suits were brought by localities in California. See, e.g., San Mateo complaint.
Complaint, San Mateo v Chevron, July 17, 2017, at 34-47, available at https://climatecasechart.com/wp-
content/uploads/case-documents/2017/20170717 _docket-17CIV03222 complaint.pdf.

2 City of New York, 993 F.3d at 94 (summarizing and addressing these cases).

24 See Petition for a Writ of Certiorari, Sunoco v. Hawaii, 2022 WL 17487995 (U.S. Dec. 2, 2022);
https://climatecasechart.com/wp-content/uploads/case-documents/2024/20240610_docket-23-947 order-list.pdf.
For our further commentary on this case and the certiorari petition, see Zachary Clopton & David Dana, Climate
change should get its day in court, https://www.chicagotribune.com/2024/07/16/opinion-climate-change-fossil-fuel-
companies-supreme-court-jurisdiction/.

25 There was at least one suit in Canada for climate-related damages, which was dismissed. See Environnement
Jeunesse v. Attorney General of Canada (Quebec), https://climatecasechart.com/non-us-case/environnement-
jeunesse-v-canadian-government/.
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mitigation rather than requests for adaptation damages.?® But that success nonetheless may spur
activists outside the United States to bring damages-focused actions as well.?’

IV. Market Share Liability with Several Liability

To understand why a market share/several liability approach is tenable in the climate
adaptation suits, some preliminary concepts and terminology need to be addressed. Factual
causation of the plaintiff’s harm is an essential element of any tort, but causation can be more or
less strictly required. In the strictest but also most common form (in the context of a product), the
plaintiff must show that “but for" the defendant’s product, the plaintiff would not have incurred its
damages.?® In market share liability, which is an alternative and less demanding means of showing
factual causation, manufacturers of products that imposed the same risk in a given “market” can
be held liable for a plaintiff’s injuries as a result of the risk inherent in the product, even if the
plaintiff cannot show which that any particular manufacturer was the but-for cause of the plaintiff’s
damages.?’

The market-share approach can be paired with either several or joint and several liability.
In market share/several liability pairing, the defendant is responsible only for a percentage of the
plaintiff’s damages that correspond to the defendant’s percentage share of the market in the
relevant time period*’; so, for example, if Company A had a 10 percent market share in a risky
product, and plaintiff suffered $100,000 damages as a result of the product, Company A is liable
for no more than $10,000. In joint and several liability, any liable defendant can be held liable for
all the plaintiff’s damages even if there are other defendants who are liable or non-parties who
could be held liable. Thus if Company A in the above example were the only defendant and other
manufacturers could not be brought into the suit for whatever reason or another, Company A
would be responsible for 100% of plaintiff’s damages. *!

For plaintiffs in the climate adaptation suits, there are, in fact, two distinct factual causation
hurdles. The first is to prove that the defendant or defendants caused anthropogenic climate change.
The second is to prove that this anthropogenic climate change caused plaintiff’s specific injuries

26 See https://climatecasechart.com/wp-content/uploads/non-us-case-documents/2024/20240409 Application-no.-
5360020 judgment-1.pdf.

27 There has been discussion among activists about bringing climate suits against corporations in the UK and EU.
See, e.g., https://www.law.ox.ac.uk/sites/default/files/2024-
03/Climate%?20Litigation%20in%20Europe_Catalysing%20A ction%20against%20States%20and%20Corporations.
pdf.

28 But-for causation is a commonplace requirement not just in the American system but in tort systems, generally.
See Martin Spitzer & Bernhard Burtscher, Liability for Climate Change: Cases, Challenges and Concepts, JETL
2017(2), at 166 (“Everywhere, causation is determined according to the ‘but-for’ test.”).

29 On market share liability as an alternative theory of causation, see generally Spitzer & Burtscher, supra note 30, at
171 (noting that this approach also has some purchase in European law); Allen Rostron, Beyond Market Share
Liability: A Theory of Proportional Share Liability for Nonfungible Products, 52 UCLA Law R 151 (2004); Kathy J.
Owen, Industry-Wide Liability: Protecting Plaintiffs and Defendants, 44 Baylor L R (1992); Gregory C. Keating,
Products Liability as Enterprise Liability, 10 J. Tort L. 41 (2017).

30 On several liability, see Jonathan Hoffman, Claim Splitting in the New World of Several Liability and Personal
Jurisdiction, 86 J. Air Law and Commerce 377 (2021) (“Pure several liability [is where] [e]ach party is only liable
for its own percentage of fault”).

31 RESTATEMENT (THIRD) OF TORTS: APPORTIONMENT OF LIABILITY § 10 (AM. L. INST. 2000) (“When, under
applicable law, some persons are jointly and severally liable to an injured person, the injured person may sue for and
recover the full amount of recoverable damages from any jointly and severally liable person.”).



https://www.law.ox.ac.uk/sites/default/files/2024-03/Climate%20Litigation%20in%20Europe_Catalysing%20Action%20against%20States%20and%20Corporations.pdf
https://www.law.ox.ac.uk/sites/default/files/2024-03/Climate%20Litigation%20in%20Europe_Catalysing%20Action%20against%20States%20and%20Corporations.pdf
https://www.law.ox.ac.uk/sites/default/files/2024-03/Climate%20Litigation%20in%20Europe_Catalysing%20Action%20against%20States%20and%20Corporations.pdf

and associated damages (like sea level rise, fires, drought). The second inquiry often comes under
the rubric “climate attribution”; improving climate science may well make it possible for plaintiffs
now or soon to show that anthropogenic climate change is the but for cause of a certain percentage
of an observed increase in flooding or drought or fires or heat waves. .*? But that debate is outside
the scope of this Article.>* What is clear — what is not debatable and presumably will not be affected
by improving climate science, whatever the improvements — is that plaintiffs can never show that
any single defendant is the but for cause of anthropogenic climate change.

The reason this is so is simple: anthropogenic climate change is a collective phenomenon,
the result of direct greenhouse gas emissions and destruction of carbon sinks from tens of
thousands of sources over decades and decades. No single energy company, under any possible
attribution methodology, can be claimed to account for more than a very small percentage of
historic, cumulative emissions; no company thus can be held responsible for a percentage of
emissions such that it one could confidently conclude that that, but for those emissions, the
atmosphere would not be experiencing the level of warning that can be tied to current and future
damages.>*

Plaintiffs, however, can prevail under the market share liability approach, if that approach
can be understood to fit their claims. Market share liability was first embraced by court in the
United States in the context of DES, a drug that some women took during pregnancy with the
result that their children years later suffered from vaginal cancer and reproductive issues. At least
partly because of the time gap between when the mother took the drug and the daughter developed
health issues, the manufacturer of the DES taken in individual cases usually could not be
identified.*>> A similar concept, comingled market share liability, has been applied in the context
of MBTE, a gasoline additive that, when it enters water systems, causes environmental harms and
necessitates expensive clean up.*® Because the gasoline with MBTE was stored with other

32 See Aisha 1. Saad, Attribution for Climate Torts, 64 B. C. L. REV. 867, 870-71 (2023) (arguing that improving
science will facilitate attribution in litigation).

33 I address that causation question, and various ways how courts might handle it, in Climate Adaptation as
Individual Rights Discourse, in Jonathan Adler, ed., CLIMATE LIBERALISM: PERSPETICIVES ON LIBERTY,
PROPERTY AND POLLUTION (2023).

34 See Lin & Burger, supra note 12, at 86 (“Whether courts would find the alleged conduct a substantial factor in
causing the nuisance is less certain: while the defendants in the . . . complaint are alleged to be five of the nine
‘largest cumulative producers of fossil fuels worldwide from the mid nineteenth century to present[,]’ they
collectively appear responsible for approximately 7.4 percent of cumulative global GHG emissions, according to
one methodology of tracing emissions to certain actors.” (footnote omitted)); see also Spitzer & Burtscher, supra
note 30, at 167 (arguing that but-for causation can never be shown with respect to an individual emitter in the
climate context”)

35 As the New York Court of Appeals explained, “The identification problem has many causes. ... The long latency
period of a DES injury compounds the identification problem: memories fade, records are lost or destroyed, and
witnesses die. Thus, the pregnant women who took DES generally never knew who [produced the drug they took,
and there was no reason to attempt to discover this fact until many years after ingestion, at which time the
information is not available.” Hymowitz v. Eli Lilly & Co., 539 NE2d 1069, 1072 (NY 1989).

36 See Justine S. Hastings & Michael A. Williams, Market Share Liability : Lessons from New Hampshire v. Exxon
Mobil, 34 J. ENVTL. L & LITIG. 219 (2019) (explaining that “[cJommingled product theory is a ‘modification of
market share liability”” adopted in the DES cases, with two difference — it involves a new, blended commodity and
“plaintiffs cannot identify the actual tortfeasors even if they are harmed immediately after the occurrence of the
contamination” and “Once it is released into the environment, MTBE lacks a ‘chemical signature’ that would enable
identification of the refinery or company that manufactured that particular batch of gasoline”).



gasoline in storage tanks by retailers, it was impossible to trace the manufacturer source of the
MBTE once the MBTE gasoline had entered water systems and waterways.>’

In the DES and MBTE contexts, some courts adopted a flexible, market share conception
of causation, holding that because the defendant or defendants had produced the product that did
impose risk and may have caused the harms at issue, it was reasonable for the defendant or
defendants to bear liability. The alternative, the courts explained, was for the plaintiffs, who
imposed no risk on anyone, to bear all the harm, while the defendant(s)